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I

Introduction
WINNING WITH EXPERTS STARTS IN JURY SELECTION

The defense of a capital Defendant is the ultimate challenge for the criminal defense lawyer.  Death qualified juries are more conservative and require more scrutiny in the jury selection process.  During the voir dire process in educating the panel about the Innocence/Guilt Phase and the potential Penalty Phase, counsel must broach the subject of expert witnesses with the panel.  Counsel must define mitigation in simple terms with the prospective panel and discuss how experts may be utilized and called upon to identify mitigating issues such as alcohol/drug abuse, mental illness, domestic violence, battered spouse syndrome, sexual abuse, cultural issues, and dysfunctional family issues.  Scientific issues should be discussed as well in general terms.  This would involve forensic issues such as DNA, fingerprints, tool mark identification, ballistics, gunshot residue (GSR), and any scientific evidentiary issue which you expect to surface in the case.  If you expect these issues to be a part of the case whether it be for the prosecution or the defense, you need to inquire about the recognition of experts, the need for experts, the opinions of experts, and will jurors give experts due consideration.  If the State does not go into this, the easiest way to get jurors to talk about this is to ask them about watching T.V. crime shows.  You should get an immediate response that they are avid viewers of the Law and Order series and the CSI programs.

II

THE DISCOVERY PROCESS

INNOCENCE/GUILT PHASE

Your review and analysis of discovery from the prosecution will disclose the scientific evidence against your client.  There should be reports and test results prepared by their witnesses as to each subject matter.  Discuss these reports/findings with your client, and determine whether there is a reasonable explanation for this evidence.  If an explanation exists, the defense of the issue may be easier and plausible to explain.  If there is no explanation, it is time to find your own expert to challenge the prosecution witness’ findings and conclusions.  If you are appointed counsel, you will need to file an Ex Parte Motion Under Seal seeking the assistance of your own expert to challenge or rebut the prosecution’s findings.

CASE LAW

The U.S. Supreme Court has firmly stated in their opinions that an indigent defendant has the “right to an even playing field”.  The Court further stated the following: “We recognized long ago that mere access to the courthouse doors does not by itself assure a proper functioning of the adversary process, and that a criminal trial is fundamentally unfair if the State proceeds against an indigent defendant without making certain that he has access to the raw materials integral to the building of an effective defense.  Thus, while the Court has not held that a State must purchase for the indigent defendant all the assistance that his wealthier counterpart might buy, see Ross v. Moffitt, 417 U.S. 600, 94 S.Ct., 2437, 41 Led.2d341 (1974), it has often reaffirmed that fundamental fairness entitles indigent defendants to “an adequate opportunity to present their claims fairly within the adversary system,” id., at 612, 94 S.Ct., at 2444.  To implement this principle, we have focused on identifying the “basic tools of an adequate defense or appeal”, Britt v. North Carolina, 404 U.S. 226, 227, 92 S.Ct. 431, 433, 30 Led.2d400 (1971), and we have required that such tools be provided to those defendants who cannot afford to pay for them.  Ake v. Oklahoma, 470 U.S. 68 77 (1985).”



First Phase Defense Experts

Choose the most qualified expert in the field of which you want to attack.  Obtain the expert’s C.V., confer with attorneys who have used the expert in the past, try to obtain copies of depos and trial transcripts of their testimony.  Once the expert has been retained, furnish them with the prosecution’s findings/reports, and any other depos, police reports, witness statements related to the issue at bar.  Once that takes place, determine what other materials are needed to support your forensic theory of defense.  You should file a Motion to Produce the following items relating to the prosecution’s expert:

a.
Curriculum Vitae.

b.
Copies of any trial testimony which they possess of that expert.

c.
Any disciplinary action or suspensions rendered against the expert.

d.
Any materials that the prosecution has in it’s possession which could be considered “Brady Material”.  Shift the onus and burden on to the State.  Put the State on the defensive.

DNA
These three letters usually spell trouble for the Defendant, unless you can explain why your client’s “identity” was found or linked to the crime scene.  If it cannot be explained, you need to attack the crime lab, their certification, personnel, and their testing methods.  Normally the state’s discovery response is a brief report which designates what pieces of evidence are linked to the “Essence of the Defendant”.  In order to do this, file a motion which requests everything under the sun.  One very important request within the motion is for information about any type of “corrective action”.  This relates to mistakes, negligence, contamination, or coverup.  Sometimes the lab may not even disclose this to prosecution, but they may issue an inter office memo about the problem.  Request it.  If it exists, and the Defendant is convicted, and you somehow find out about it, you have a substantial Brady Appellate Issue.  A sample motion which was utilized in State v. Locascio could produce a response which you can use in preparing your cross examination and closing argument.  In Locascio, a mistake was discovered in the DNA testing where a step was omitted and discovered by the chief of the DNA crime lab.  The testing was re-done, obtaining the same result.  A “corrective action” memo was circulated about this foul up in the lab, but it was not disclosed to the prosecution.  Once the “corrective action” memo was demanded and disclosed to the Defendant, an additional motion was made as to any other cases where this also occurred.  The crime lab’s disclosure listed an additional thirty seven (37) pending cases where this foul up occurred, including another Death Penalty case that this author is currently defending. 


GSR

GSR is a substance which may be found on the hands, fingers, or clothing of the Defendant.  GSR is produced as a result of the firing of a firearm or explosive device.  GSR is a primer residue comprised of antimony, barium, and lead.  If the prosecution discloses that GSR was detected on the Defendant’s skin or clothing, you should retain an expert to determine if all three (3) elements were found, where, and the quantity found.  In a recent case State v. Martinez, two issues arose which were important to the defense.  This was a First Degree Murder and Attempted First Degree Murder, where the State claimed that GSR was detected on the hand of the Defendant.  The Defendant denied firing any gun.  The State’s expert opined that GSR was detected on the defendant’s hand.  The defense called an expert who opined that there was not enough alleged GSR on the Defendant’s hand to offer an opinion as to whether he fired a gun.  To complicate matters for the State, the surviving victim testified that the Defendant shot him, that the victim was unarmed, but yet in a late discovery disclosure by the State, they acknowledged that the “innocent surviving victim’s” DNA was found on a pistol, found by a gardener close to where the Defendant was arrested, and this victim’s DNA was on the gun handle.  The jury in Martinez found him guilty of 2nd Degree Murder and Attempted First Degree Murder, a clear win.    

The importance of attacking the State’s experts in First Phase, and your calling your own experts to offer their opinion on these matters can create “Lingering Doubt” for a Jury, or cause them to compromise as to a lesser included offense.

RECAP

If you have a reasonable explanation of the evidence, go with it.  Otherwise, challenge whatever you can if it makes sense to do so.  Discuss higher testing standards and protocol regarding your expert’s opinion, which are contrary to the State’s expert. 

 III

PENALTY PHASE

PREPARATION AND PRESENTATION
You can be very creative in establishing mitigation to prepare a Death Penalty Waiver memo, or for your anticipated Penalty Phase presentation.  Statutory mitigation areas are defined under Florida Statute §921.141.  Non statutory mitigation is anything you can establish or create for the jury’s consideration.

CASE LAW
The U.S. Supreme Court ended its 2002 - 2003 term by giving every defense attorney in every capital case the tools for conducting a thorough and compelling social history investigation.  In Wiggins v. Smith, the Court recognized that the cornerstone of mitigation is a rigorously developed social history.  The Court mandated that a social history should be prepared as a basic component of investigation and should include “medical history, education history, employment and training history, family and social history, prior adult and juvenile correctional experience, and religious and cultural influences.”  It rejected the notion that counsel can make a strategic decision not to conduct a thorough investigation in the client’s background.  The Court relied heavily on the ABA Guidelines for Appointment and Performance of Counsel in Death Penalty Cases 11.3.1(C), p. 93 (1989) and ABA Standards for Criminal Justice 4-4.1.1, commentary, p.4-55. 


"DEATH IS DIFFERENT" MEMORANDUM OF LAW

     In Spaziano v. Florida, 468 U.S. 447; 104 S.Ct. 3154, 82 L.Ed. 2d 340 (1984) Justice Stevens observed that:

          Every member of this Court has written or joined at      

     least one opinion endorsing the proposition that because of      

     its severity and irrevocability, the death penalty is quali‑     

     tatively different from any other punishment, and hence must  

     be accompanied by unique safeguards to ensure that it is a      

     justified response to a given offense. (Emphasis added)

     Id. at 468, 104 S.Ct. at 3166‑67(Stevens concurring in part, dissenting in part)(footnote omitted). 

The nature of the "qualitative difference" is well sum​marized by Justice Stewart in Furman v Georgia, 408 U.S. 238,306,92 S.Ct 2726,2760, 33 L.Ed.2d 346(1972) (Stewart, J; concurring):

     The penalty of death differs from all other forms of      

     punishment, not in the degree but in kind.  It is unique in      

     its total irrevocability.  It is unique in its rejection of      

     rehabilitation of the convict as a basic purpose of criminal      

     justice.  And it is unique, finally, in its absolute of all      

     that is embodied in our concept of humanity.

     Accord, State v. Dixon, 283 So.2d 1,17(Fla. 1973), cert denied, 416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed. 2d 295 (1974)("Death is a unique punishment in its finality and in its total rejection of the possibility of rehabilitation").

     Professor Charles Black has noted that when death is the punishment, the safeguards must be greater because:

          death is different....[and] the infliction of death by      

     official choice ought to require a higher degree of clarity      

     and precision in the governing standards than we can practicably   

     require of all choices, even of choices for punishment.

     (Emphasis added).

C.L. Black, Capital Punishment: The Inevitability of Caprice and Mistake (1981) at 29‑30.

     The Florida Supreme Court also concurs:

     Death is a uniquely irrevocable penalty, requiring a more intensive level of judicial scrutiny or process than would lesser penalties.

     Tillman v State, 591 So.2d 167 (Fla. 1991) (Emphasis added).  See also, Crump v. State, 654 So.2d 545 (Fla. 1995)("While all judicial proceedings require a fair and deliberate consideration by a trial judge, this is particularly important in a capital case because, as we have said, "death is different"..."A high degree of certainty in procedural fairness as well as substantive proportionality must be maintained in order to insure that the death penalty is administered evenhandedly")(emphasis added).

     The fundamental proposition set forth above, that the death penalty is qualitatively different from every other punishment, requiring extraordinary statutory and procedural safeguards has been reinforced time and again by decisions of the United States Supreme Court.  See, i.e. Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 1821, 95 L.Ed. 2d 347 (1987); Skipper v. South Carolina, 476 U.S. 1, 106 S.Ct. 1669, 90 L.Ed. 2d 1(1986); Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed. 2d 231 (1985); Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed. 2d 1 (1982); Beck v. Alabama, 447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed. 2d 392(1980); Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed. 2d 973(1978); Coker v. Georgia, 433 U.S. 584, 97 S.Ct. 1197, 51 L.Ed. 2d 393(1977); Gardner v. Florida, 430 U.S.349, 97 S.Ct. 1197, 51 L.Ed. 2d 393 (1977); Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49 L.Ed. 2d 944 (1976). 

     To survive Constitutional scrutiny, the death penalty must "serve both goals of measured, consistent application and fair​ness to the Accused", Eddings v. Oklahoma, 455 U.S. 104, 111,102 S.Ct. 869, 875,71 L.Ed. 2d 1(1982) and must be imposed fairly, and with a reasonable consistency, or not at all."See, i.e. Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 1821, 95 L.Ed. 2d 347 (1987); Skipper v. South Carolina, 476 U.S. 1, 106 S.Ct. 1669, 90 L.Ed. 2d 1(1986); Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed. 2d 231 (1985); Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed. 2d 1 (1982); Beck v. Alabama, 447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed. 2d 392(1980); Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed. 2d 973(1978); Coker v. Georgia, 433 U.S. 584, 97 S.Ct. 1197, 51 L.Ed. 2d 393(1977); Gardner v. Florida, 430 U.S.349, 97 S.Ct. 1197, 51 L.Ed. 2d 393 (1977); Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49 L.Ed. 2d 944 (1976).

DRAFTING THE DEFENSE TEAM

PRIVATE INVESTIGATOR/ you will need a Penalty Phase investigator to gain the most information out of the client and the client’s family.  Draft Sealed Ex Parte Motions and Orders for the production of the following (a) defendant’s school records, (b) defendant’s local jail records (medical, psychological, psychiatric, behavioral, and disciplinary reports), (c) prison records (if your client was imprisoned for prior crimes, you want to request the same records from (b) supra).  (d) hospital/medical records related to birth problems for the defendant’s mother and the defendant, and ANY records related to the defendant’s head/brain injuries, or any other significant medical problems or issues, (e) psychiatric records, (f) drug/alcohol/prescription drug abuse treatment, and rehab program records, (g) interviews of family members and friends.

FORENSIC PSYCHOLOGIST/ First expert to choose for Psychological evaluation, IQ testing, and personality identification under DSM 4 II A.

NEUROPSYCHOLOGIST/ If your forensic psychologist has information about head injuries, drug/alcohol abuse, birthing difficulties or any type of brain dysfunction, they should make a referral for the appointment of a neuropsychologist.  This testing is non-invasive, and consists of client interviews and written testing.  If the neuropsychological expert wants to confirm neurological or brain issues you may want to consult with a neurologist for a neurological workup and possible M.R.I, CAT, or PET SCAN testing.

(IMPORTANT NOTE)

Not all neurological or brain testing confirms the neuropsychological expert’s  opinion as to organicity or brain damage.  You will have to make a decision as to how far to go with the testing.

MITIGATION SPECIALIST/ normally someone who has a background in psychology, social work, cultural issues, and related areas.  This expert is sometimes more successful in gaining the client’s confidence to get the client to open up and disclose things about themselves and their family such as domestic violence, sexual abuse, or some deep dark embarrassing information.

MSW/FAMILY THERAPIST/ Although these experts may not possess a Ph.d. degree, they can dissect and analyze the dynamic of the Defendant’s family, the dysfunction of the family unit, and explain why the Defendant is in his current state of affairs.

ADDICTIONOLOGIST/SELF EXPLANATORY

MENTAL RETARDATION EXPERT/PSYCHOLOGIST SPECIALIZING IN THIS AREA

NEUROPSYCHOLOGICAL EXPERT/ Specialist in the areas of HEP “C” and HIV, and how those diseases affect the brain, mind, personality, and everyday functioning of the Defendant.

ATTORNEY/DEFENDANT/EXPERT RELATIONSHIP

Provide your experts with all of the records you obtained, and encourage them to talk with one another, sharing records and information.  Make sure your experts spend a sufficient amount of time with the Defendant to develop a trusting relationship, and obtain all the necessary information to arrive at a valid opinion and diagnosis.  If the Defendant is comfortable with the expert, the information and data will be easier to obtain.  On the other hand, the State’s experts who will be evaluating your client for a Penalty Phase will be spending far less time with your client and will only arrive at a “cold clinical opinion”.

Devote time with your experts, educate them about all aspects of the case that you feel are important.  This means in depth conferences in discussing records, data, defendant interviews, witness interviews, and preparing your expert for direct and cross examination.  Your expert cannot testify in a vacuum, unless it is a very specific issue.

THE GOOD, THE BAD, AND THE UGLY

Make a full disclosure to your experts about the facts and issues, no matter how bad they are to your case.  If you try to hide them, and the State and their experts discover this, it will come back to haunt you!

It is far better for your expert to explain the issue, then the jury perceiving that you tried to hide it.




EXPERT IMPEACHMENT MATERIALS

Trial lawyers are collectors of information to assist them with their cases.  Collect anything you can which relates to your expert’s prior testimony and opinions, as well as experts that you anticipate that the State will retain to evaluate your client.

One way to prepare your defense expert for cross examination is to file a Motion requesting that the State produce all “impeachment materials” (depos, trial testimony etc.) the Prosecution has in their possession.  These materials will help you immeasurably in preparing your expert for cross examination.

FINANCIAL ASPECTS OF COURT/APPOINTED EXPERTS WITH THE JAC
Consult with your perspective expert and get a rough estimate on how much time they anticipate in client interviews, testing, family conferences, review of records, conferences with counsel etc.  Average this number in hours, excluding pre-trial preparation and testimony.

File a detailed Sealed Ex Parte Motion for expert retention and fees and why you need this particular expert.  If your expert is not willing to work at the proscribed JAC rate (many will not), be prepared to explain why.  Start laying your appellate record.

If you need a particular expert from out of county or state, explain why.  Most judges will go along with you in your request because “Death is Different”.

JAC expert rates are listed on their website.

Establish a cap in your motion and order for expert fees, and if the expert is out of town, be sure to include expert costs for airfare, lodging, car rental/transportation, and a per diem.

JAC counsel requires five (5) days notice for hearings scheduled on these matters.  Sometimes they will agree to your position on fees and offer “no objection”, many times they will attend a hearing by telephone.  Be very firm on your position and your need for the expert!

RETAINING THE PROPER EXPERTS WILL HELP YOU WIN OR SAVE A LIFE PRIOR TO TRIAL OR AFTER A PENALTY PHASE.






